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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-represented 

parties must call Department 21 to request argument and must specify, in detail, what provision(s) 

of the tentative ruling they intend to argue and why. Counsel or self-represented parties requesting 

argument must advise all other counsel and self-represented parties by no later than 4:00PM of 

their decision to argue, and of the issues to be argued. Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom while 

others appear in person. If all parties agree to appear by Zoom, call the department before 4:00PM 

on the day preceding the hearing for authorization to use the Zoom link below. You will likely be 

called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 

 

 

 1.  TIME:  9:00   CASE#: MSC18-02047 
CASE NAME: HELMS VS ALPINE ENGINEERING/SA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION ON PLAINTIFF'S 5TH 
CAUSE OF ACTION FILED BY ALPINE  
* TENTATIVE RULING: * 
 
 The motion filed by Alpine Engineering, LLC and Mohammed Saleem (collectively 
“Alpine”) for summary adjudication as to the Fifth Cause of Action of the Second Amended 
Complaint (“SAC”) is denied.  (See plaintiff’s Additional Fact Nos. 1-13.)   
 
 The Fifth Cause of Action of the SAC alleges that defendants Alpine and Saleem 
committed intentional misrepresentation by stating in a letter dated July 14, 2017, after the work 
was completed, that all pertinent work done by the contractor, Eaglelift, was performed “as 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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designed.”  This representation was false because not all posts and piers called for in the design 
were installed.  (SAC, ¶ 49.)   
 
 Alpine now moves for summary adjudication of this cause of action based on the statute 
of limitations.  Alpine alleges that in 2017 plaintiff believed that not all work was done.  Thus, 
any cause of action for intentional misrepresentation accrued then.  Because the claim for 
intentional misrepresentation was not added until the SAC was filed on July 28, 2021, the claim 
is barred by the three-year statute of limitations set forth in section 338 (d) of the Code of Civil 
Procedure. 
 
 What Alpine’s motion overlooks, however, is the effect of the relation back doctrine.  
Under that doctrine, an amended complaint is deemed filed as of the filing date of the original, or 
an earlier, version of the complaint provided that the amendment (1) rests on the same general 
set of facts, (2) involves the same injury, and (3) refers to the same instrumentality. (Pointe San 
Diego Residential Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 
Cal.App.4th 265, 276.)   
 
 Here, within two years of the date that she paid for the work, plaintiff filed a First 
Amended Complaint on April 23, 2019 (the “FAC”).  The FAC alleges plaintiff paid the full 
amount billed “pursuant to a notification from Alpine/Saleem that the work was duly and properly 
completed as of July 14, 2017.”  (¶ 15.)   
 
 The SAC contains that same allegation, but then adds the Fifth Cause of Action for 
intentional misrepresentation based upon the discovery through an expert’s investigation and 
opinion in 2021 that the work was not duly and properly completed.   The expert investigated the 
work in ways that plaintiff, a lay person, could not have. 
 
 California courts have long made clear that the relation back doctrine can apply even 
though an amended complaint adds new legal theories, so long as the amended claim is still 
based on the same general set of facts.  (See Austin v. Massachusetts Bonding & Ins. Co. 
(1961) 56 Cal.2d 596, 598, 600-602 (permitting a change in legal theory against the defendant 
from direct liability, as an agent, to secondary liability, as a surety); (Weinstock v. Eissler (1964) 
224 Cal.App.2d 212, 234-235 ((permitting a plaintiff to add a claim for fraud to an existing claim 
for medical negligence concerning the same conduct – the  performance of a cerebral 
angiogram and spinal tap – and primary right – “the wrongful invasion of his body.”))  The Fifth 
Cause of Action of the SAC is based on the same general facts as the FAC.  Both of those 
versions of the complaint are based on the fact that not all of the work was performed but Alpine 
said it was and on the same primary right. 
 
 The other two requirements of the relation back doctrine are met.  The FAC and the SAC 
involve the same injuries and instrumentality. 
 
 Because the relation back doctrine applies, the Fifth Cause of Action, for intentional 
misrepresentation is deemed filed as of April 23, 2019, well within three years of the date of the 
alleged misrepresentation.  Alpine has not established that the Fifth Cause of Action is barred 
by the statute of limitations. 
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 2.  TIME:  9:00   CASE#: MSC19-00167 
CASE NAME: GIOTINIS VS TRAVELERS PROPERTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY TRAVELERS 
PROPERTY CASUALTY COMPANY OF 
* TENTATIVE RULING: * 
 

 This matter is continued by the Court to April 6, 2022 in Department 21. The Court is in 

the process of switching to a new case management system, which has delayed the filing and 

processing of documents submitted to the Court. Due to these delays, the Court cannot tell 

whether a reply was filed in this case and has not been able to review any such reply. If a reply 

was submitted for filing, Defendant is encouraged to have a courtesy copy of that reply delivered 

to Department 21. 

  

 3.  TIME:  9:00   CASE#: MSC21-00155 
CASE NAME: ESCAMILLA VS. CAMPOS 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY HECTOR 
FLORES ESCAMILLA 
* TENTATIVE RULING: * 
 
Plaintiff counsel’s motion to be relieved is granted. The court will sign the order provided.  

  

 4.  TIME:  9:00   CASE#: MSC21-00255 
CASE NAME: KATHLEEN WOLFE VS KEVIN DAVIDS 
HEARING ON MOTION TO/FOR COMPEL THE DEPOSITION OF DEFT R. 
WILLERS FILED BY KATHLEEN WOLFE 
* TENTATIVE RULING: * 
 
The matter is re-set to Department 57 for April 6, 2022 at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC21-01608 
CASE NAME: JPMORGAN CHASE VS WARD 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
JPMORGAN CHASE BANK, N.A 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for judgment on the pleadings is granted with leave to amend. 
Defendant has 10 days after notice of this ruling to file and serve an amended answer. 

  

 6.  TIME:  9:00   CASE#: MSC21-01651 
CASE NAME: SEASIDE PLAZA VS BESS 
HEARING ON APPLICATION & ORDER FOR RIGHT TO ATTACH ( PROPERTY IN 
TONY BESS' POSSESSION) 
* TENTATIVE RULING: * 
 
Before the Court are two applications by Plaintiff Seaside Plaza, LLC for issuance of writs of 

attachment and right to attach orders against defendants Tony Bess and Juliane Bess, 

respectively. Also before the Court is a motion for claim of exemption by the defendants. For the 

reasons stated, the Court (1) grants Plaintiffs' applications for issuance of writs of attachment 

and right to attach orders as to defendants Tony Bess and Juliane Bess, conditioned on Plaintiff 

posting an undertaking of $10,000, and (2) denies the claim of exemption. 

Factual Background 

Plaintiff Seaside Plaza, LLC ("Seaside") has filed a complaint for breach of lease against 

defendants Tony Bess and Juliane Bess (collectively, the "Besses"). The Pao Declaration 

supporting the applications attaches an initial lease dated June 14, 2013 between Seaside as 

lessor and Juliane Bess, husband and wife, d.b.a. PRESTIGE MANUFACTURED HOMES," and 

two amendments which extended the term of the initial lease through October 31, 2020 

(collectively the "Lease"). (Pao Decl. ¶¶ 2-4 and Exhs. A-C.) The Lease by its terms is a 

commercial lease entered into with the Besses "doing business as" Prestige Manufactured 

Homes for space in a shopping center in Brentwood. (Pao Exh. A [Initial Lease ¶ 3(l) and 

premises shown on Exh. "A"].) Cardozo Properties, Inc. ("Cardozo") is Seaside's property 

management company responsible for supervising the shopping center property and the Lease, 

including the payments made under the Lease by the Besses. (Pao Decl. ¶ 6 and Exh. A ¶ 3(b); 

Lopez Decl. ¶ 1.)  

The Besses have been served with the summons and complaint, and they have filed an answer, 

generally denying the allegations of the complaint and asserting multiple affirmative defenses. 

(Ans. Filed 9/16/2021.)  

Standard for Issuance of Writ of Attachment and Right to Attach Order 

Code of Civil Procedure § 483.010 sets forth the claims on which a pre-judgment attachment 

may be issued. Generally, the claim must be a claim for money based on an unsecured debt 
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arising under an express or implied contract where the amount owed is fixed or readily 

ascertainable. (Code Civ. Proc. §§ 483.010(a) and (b).) The term "contract" in the statute 

includes a real or personal property lease. (CIT Group/Equipment Financing, Inc. v. Super DVD, 

Inc. (2004) 115 Cal.App.4th 537, 540.) 

To obtain an attachment against a natural person, the claim must arise out of the person's 

"trade, business or profession," and not be based on a debt arising from property, goods, or 

services primarily for personal, family, or household use. (Code Civ. Proc. § 483.010(c).) "A 

purpose of the attachment statutes is to confine attachments to commercial situations and to 

prohibit them in consumer transactions." (Kadison, Pfaelzer, Woodard, Quinn & Rossi v. Wilson 

(1987) 197 Cal.App.3d 1, 4.) An application for writ of attachment and right to attach order must 

also comply with Code of Civil Procedure §§ 484.010 et seq. and must be supported by an 

affidavit or declaration "showing that the plaintiff on the facts presented would be entitled to a 

judgment on the claim upon which the attachment is based." (Code Civ. Proc. § 484.030.)  

Plaintiff seeks a writ of attachment in connection with its breach of contract cause of action 

based on Defendants' breach of the Lease. "[T]he elements of a cause of action for breach of 

contract are (1) the existence of the contract, (2) plaintiff's performance or excuse for 

nonperformance, (3) defendant's breach, and (4) the resulting damages to the plaintiff." (Oasis 

West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.) It is Plaintiff's burden to establish the 

probable validity of its contract claim, even without opposition by Defendants. (Code Civ. Proc., 

§ 484.090; Loeb & Loeb v. Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1116.) 

To obtain an attachment, the damages sought do not need to be liquidated, but "they must be 

measurable by reference to the contract sued upon, and their basis must be reasonable and 

certain." (Kemp Bros. Construction, Inc. v. Titan Electric Corp. (2007) 146 Cal.App.4th 1474, 

1481, fn. 5 [citing CIT Group/Equipment Financing, Inc. v. Super DVD, Inc., supra, 115 

Cal.App.4th at 540].) "[I]t is not necessary that the amount owed appear on the face of the 

contract; it often happens that the amount due under a contract does not appear on the contract 

itself." (CIT Group/Equipment Financing, Inc. v. Super DVD, Inc., supra, 115 Cal.App.4th at 

540.) Courts have found attachments appropriate where the contract provides the basis for 

calculation of the amounts due, even though the calculation of the amount may require 

reference to other information. (See Walker v. Phillips (1962) 205 Cal.App.2d 26, 28, 33 

[reversing order dissolving attachment, finding that the rental contract provided a "reasonable, 

definite and readily ascertainable" basis for calculating the damages and that computing rent 

based on a percentage or portion of the gross income of the amusement and phonograph 

equipment and cigarette machines using average profits over two years was not too uncertain to 

support attachment]; Bringas v. Sullivan (1954) 126 Cal.App.2d 693, 701-702 [finding average 

weekly earnings were a sufficient basis for ascertaining plaintiffs' future damages].) 

Analysis of Writ of Attachment Application and Opposition 

A. Contract Claim, Default and Debt Owing by Defendants  

 

Under the Second Amendment to the Lease, which extended the Lease term through October 

31, 2020, the minimum monthly lease payments under the Lease owed by the Besses as 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   03/30/22 

 
 

- 6 - 

Tenants is $2,026.70 commencing November 1, 2019. (Pao Decl. ¶ 4 Exh. A ¶ 4 and Exh. B ¶¶ 

2, 3.) Seaside has received no payments from the Besses on the Lease since February 25, 

2020. (Lopez Decl. ¶ 8.) The Besses returned possession of the premises to Seaside on April 6, 

2021, when their counsel returned the keys to Cardozo. (Lopez Decl. ¶¶ 10, 16.)  

Plaintiff has detailed the components of the amount which it contends are due under the Lease 

and for which the attachment is sought through the supporting declarations of Pao and Lopez 

regarding the Lease and the declarations of Ciochon and Tuck regarding the estimated 

attorneys' fees and costs sought in the applications. (Pao ¶¶ 4-9 and Exh. A ¶ 3(n), 4 and 7 and 

Exh. C ¶ 8; Lopez Decl. ¶¶ 8-19; Ciochon Decl. ¶ 4-7.)  

B. Opposition 

 

Defendants' opposition is not supported by a memorandum of points and authorities raising any 

legal issues regarding the applications. (Code Civ. Proc. § 484.060(a).) Defendants state only 

the only one substantive ground for opposition. Specifically, they assert the amount sought in 

the attachment applications "is overstated because CAM charges were overcharged on the 

lease." (Opp./Mot. for Claim of Exemption ¶ 4.b.) Defendants did not submit any affidavit or 

declaration or any other evidence supporting their contention the CAM charges under the Lease 

were overstated, which is required under Code of Civil Procedure § 484.060. (Code Civ. Proc. § 

484.060(a) [notice of opposition "shall state the grounds on which the defendant opposes the 

issuance of the order or objects to the amount sought to be secured by the attachment and shall 

be accompanied by an affidavit supporting any factual issues raised" (emphasis added)]; 

Goldstein v. Barak Construction (2008) 164 Cal.App.4th 845, 852.) Defendants' allegation that 

the CAM charges were overstated provides no facts or evidence from which the Court can 

conclude the amounts claimed by Plaintiff for those charges are excessive or improper.  

C. Amount of Attachment 

 

"The amount to be secured by an attachment is based on '[t]he amount of the defendant's 

indebtedness claimed by the plaintiff' plus an estimated amount for allowable attorney fees and 

costs authorized by the court. [Citations omitted.]" (Goldstein v. Barak Construction, supra, 164 

Cal.App.4th at 852.) (See also Code Civ. Proc. § 482.110(b) [court may in its discretion include 

an estimated amount for attorney's fees and costs in amount to be secured by attachment.].) 

The applications state the amount of the attachment is $110,007.14, including estimated costs 

of $1,500 and estimated attorneys' fees of $25,000.  

Findings for Writ of Attachment and Right to Attach Order 

Plaintiff's applications meet the statutory requirements for issuance of writs of attachment and 

right to attach orders. (Code Civ. Proc. §§ 483.010, 484.010, 484.020, 484.030, and 484.090.) 

Seaside's applications, supported by the Pao and Lopez declarations, show that (1) Seaside's 

claim is a claim upon which an attachment may be issued; (2) Seaside has established the 

probable validity of its claim on which the attachment is based; (3) the attachment is not sought 

for a purpose other than the recovery on the claim upon which the attachment is based; and (4) 
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the amount to be secured by the attachment is greater than zero. (Code Civ. Proc. §§ 483.010, 

484.020 and 484.090.)  

Plaintiff seeks an attachment in the amount of $110,007.14, plus per diem interest at the rate of 

$19.57 per day after April 6, 2021. There is no evidence in the record addressing the basis for 

the calculation of the daily interest rate. Based on Plaintiff's applications, an attachment may 

issue against defendants Tony Bess and Juliane Bess, respectively, in the amount of 

$110,007.14, conditioned upon Plaintiff posting an undertaking in the amount of $10,000. (Code 

Civ. Proc. §§ 484.090(b), 489.210, and 489.220(a).) 

Claim of Exemption and Property Which May Be Attached 

Defendants jointly filed a notice of opposition and motion for claim of exemption supported by 

the declaration of Tony Bess. Defendants seek to exempt their residence located at 2449 

Emerald Bay Drive, Brentwood, California (the "Residence") from the attachment on the ground 

that there is no value in the Residence in excess of the total of the liens encumbering it and the 

value of their homestead exemption which they assert is $600,000. Tony Bess declares that he 

and his wife, co-defendant Juliane Bess, live together at the Residence. (Bess Decl. p.1, ll. 20-

21.)  

Plaintiff objects to the claim of exemption on multiple grounds. First, Plaintiff contends that the 

Tony Bess declaration is insufficient to support the claim of exemption by both defendants 

because the Court cannot determine if both spouses/defendants agree to the applicability of the 

claimed exemption under Code of Civil Procedure § 703.110(c). The statute cited by Plaintiff 

applies only if "the same exemption is claimed by the judgment debtor and the spouse of the 

judgment debtor for different property, and the property claimed by one spouse, but not both, is 

exempt." (Code Civ. Proc. § 703.110(c) [emphasis added].) The declaration supports a claim of 

exemption for their residence jointly submitted by both Tony Bess and Juliane Bess. (See also 

Code Civ. Proc. § 703.110(a) ["The fact that one or both spouses are judgment debtors under 

the judgment or that property sought to be applied to the satisfaction of the judgment is separate 

or community does not increase or reduce the number or amount of the exemptions."]; Code 

Civ. Proc. § 703.020(b)(2) [exemptions may be claimed "[i]n the case of community property, by 

the spouse of the judgment debtor, whether or not the spouse is also a judgment debtor under 

the judgment."].) 

Second, citing Code of Civil Procedure § 704.710(c), Plaintiff contends that the declaration is 

insufficient because Tony Bess states only that he and his wife "currently" live at the Residence, 

not that they have continuously resided there. The continuous residency requirement does not 

apply until the lien first attaches to the Residence by the terms of the statute. (Code Civ. Proc. § 

704.710(c) [defining homestead as "the principal dwelling (1) in which the judgment debtor or 

the judgment debtor’s spouse resided on the date the judgment creditor’s lien attached to the 

dwelling, and (2) in which the judgment debtor or the judgment debtor’s spouse reside 

continuously thereafter until the date of the court determination that the dwelling is a 

homestead." (emphasis added)].) Plaintiff has no lien on the Residence at this time, and Plaintiff 

cites no authority that requires continuous residency from a date prior to the date the lien 

attaches to the Residence. (See also Code Civ. Proc. §488.500(a) ["A levy on property under a 
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writ of attachment creates an attachment lien on the property from the time of levy until the 

expiration of the time provided by Section 488.510." (emphasis added)].) 

Third, Plaintiff contends that Defendants have not produced evidence of the Contra Costa 

County median sale price for a single-family home in 2021 in order to show they are entitled to a 

homestead exemption amount of $600,000 as they claim, rather than $300,000 under Code of 

Civil Procedure § 704.730(a)(1). Code of Civil Procedure § 704.710(a) provides the homestead 

exemption is the greater of the "countywide median sale price for a single-family home in the 

calendar year prior to the calendar year in which the judgment debtor claims the exemption," not 

to exceed $600,000, and $300,000. (Code Civ. Proc. §§ 704.710(a)(1) and (2).)  

Plaintiff is correct that the Defendants have not presented any evidence of the "countywide 

median sale price" for single-family homes in this County in 2021. The realtor's market analysis 

for the Residence attached as Exhibit A to the Tony Bess declaration includes a chart showing 

"median estimated home values" in Contra Costa County which includes home values between 

January 2021 and January 2022. (See Bess Decl. Exh. A p. 7.) The Court, however, cannot 

determine from the description of the chart that the "estimated home values" listed in the chart 

reflect the actual "countywide median sale price" for homes, which is what Code of Civil 

Procedure § 704.730(a)(1) requires in order for Defendants to support their claim for a 

homestead exemption greater than $300,000.  

Based on the evidence presently before the Court, the claim of exemption applicable to the 

Defendants' residence is $300,000 under Code of Civil Procedure § 704.730(a). Defendants' 

value the Residence at $1,436,860 and the liens encumbering it total $949,417.57, leaving net 

value of $487,442.43. (Bess Decl. p. 1, l. 22 and 26, p. 2, l. 3.) After deducting the amount of the 

$300,000 homestead exemption, there is sufficient value ($187,442.43) to allow attachment of 

Defendants' Residence. 

  

  

 7.  TIME:  9:00   CASE#: MSC21-01651 
CASE NAME: SEASIDE PLAZA VS BESS 
HEARING ON CLAIM OF EXEMPTION - FILED BY TONY BESS, JULIANE BESS 
* TENTATIVE RULING: * 
 
Please see Line 6. 
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 8.  TIME:  9:00   CASE#: MSC21-01651 
CASE NAME: SEASIDE PLAZA VS BESS 
HEARING ON APPLICATION & ORDER FOR RIGHT TO ATTACH ( PROPERTY IN 
JULIANE BESS'S POSSESSION) 
* TENTATIVE RULING: * 
 
Please see Line 6. 

  

 9.  TIME:  9:00   CASE#: MSC21-01827 
CASE NAME: FROES VS. ROC FUNDING GROUP 
HEARING ON MOTION TO/FOR DISMISS FOR LACK OF SUBJECT JURIS, ETC. 
FILED BY ROC FUNDING GROUP, LLC 
* TENTATIVE RULING: * 
 
 The Court continues the hearing on this motion to April 13, 2022 at 9:00 a.m. 

  

10.  TIME:  9:00   CASE#: MSC21-01961 
CASE NAME: DEENA BURKE VS OLD REPUBLIC TI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BRICKNER FILED 
BY MARGARET A CELLUCCI, TRACY WILKS-WHITE 
* TENTATIVE RULING: * 
 
Demurrer is moot. The complaint has been amended. 

  

 


